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RESOLUTION NO. 
 

RESOLUTION OF THE REDEVELOPMENT AGENCY OF THE CITY OF EMERYVILLE 
AUTHORIZING THE EXECUTIVE DIRECTOR TO ENTER INTO A DESIGN REVIEW 
AGREEMENT WITH UNION PACIFIC RAILROAD IN AN AMOUNT NOT TO EXCEED 

$25,000 FOR DESIGN REVIEW SERVICES RELATIVE TO THE SOUTH BAYFRONT 
PEDESTRIAN BICYCLE BRIDGE 

 
WHEREAS, the Agency has prioritized the design and construction of the South Bayfront Pedestrian-
Bicycle Bridge Project (the “Project”) and allocated $8.47 million under the 2007-2011 Capital 
Improvement Program; and 
 
WHEREAS, the has executed agreements to carry out the design and engineering of the Project; and  
 
WHEREAS, it is necessary for Union Pacific railroad (UPRR) to review the Project designs as they are 
developed; and  
 
WHEREAS, a Design Review Agreement has been proposed which provides for the reimbursement of 
UPRR costs relative to their review of Project designs; and  
 
WHEREAS the public interest will be served by the proposed Design Review Agreement with UPRR; 
now, therefore, be it 
  
RESOLVED, that the Redevelopment Agency of the City of Emeryville hereby authorizes the Executive 
Director to enter into a Design Review Agreement with Union Pacific Railroad in an amount not to 
Exceed $25,000 for Design Review Services Relative to the South Bayfront Pedestrian Bicycle Bridge, as 
lodged with the Agency Secretary with such minor changes as may hereafter become necessary, provided 
such changes do not materially increase the obligations of the Agency.   
  
ADOPTED by the Emeryville Redevelopment Agency at its regular meeting held Tuesday, November 20, 
2007 by the following vote: 
              
AYES:____________________________________________________________________________ 
 
NOES:_________________________________ABSENT:___________________________________ 
 
EXCUSED:_____________________________ABSTAINED:_______________________________ 
 

CHAIR:_____________________________________ 
 
ATTEST:     APPROVED AS TO FORM: 
 
__________________________________  _____________________________________________ 
AGENCY SECRETARY   AGENCY COUNSEL 
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DESIGN REVIEW AGREEMENT 
BETWEEN THE CITY OF EMERYVILLE AND 

UNION PACIFIC RAILROAD COMPANY 
 
THIS DESIGN REVIEW AGREEMENT (the “Agreement”) is made effective as of the 
____ day of ______, 2007 by and between the REDEVELOPMENT AGENCY OF THE 
CITY OF EMERYVILLE (“AGENCY”) and the UNION PACIFIC RAILROAD 
COMPANY (“UP”), a Delaware corporation. 
 

Recitals 
 

A. WHEREAS, UP owns and operates a line of railroad through Emeryville, 
California; and 

 
B. WHEREAS, The AGENCY is building a pedestrian bridge over the railroad 

tracks; and  
 

C. WHEREAS, UP has agreed to review AGENCY’s design work for the Project 
and AGENCY has agreed to reimburse UP for its design review costs. 

 
Agreement 

 
NOW, THEREFORE, the parties hereto agree as follows:  
 

ARTICLE 1. DEFINITIONS 
 
AGENCY Design Work is defined in Section 2.1.  
 
Martinez Subdivision shall mean that line of UP trackage running through Emeryville, 
California. 
 
Review Period is defined in Subsection 2.3.1.  
 
UP Design Review is defined in Section 3.1. 
  

ARTICLE 2. PROJECT DESIGN 
 
2.1 Design Work to be Performed by AGENCY.  AGENCY shall design (i) the… 
 
2.2 Design Standards.  The Agency Design Work referred to in Section 2.1 shall comply 

in all respects with all applicable laws, rules, and regulations. In addition, the Agency 
Design Work shall conform to the design standards set forth on Exhibit A, attached, 
hereto, but only to the extent said Agency Design Work is for (i) improvements 
located on, under or over the Martinez Subdivision tracks, or (ii) improvements 
adjacent to the Martinez Subdivision Right-of-Way for which the design is likely to 
have a material effect on the safety of UP’s operations. 
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2.3 Review and Approval of AGENCY Design Work. UP shall have the right to review I 

and approve the Agency Design Work, with respect to its consistency with the design 
criteria set forth in Exhibit A. to the extent said Agency Design Work is for (i) 
improvements above, on or under the Martinez Subdivision Right of Way for which 
the design is likely to have a material effect on UP’s operations.  Agency Design 
Work shall be submitted directly to the UP Engineering and Real Estate Departments 
in Omaha, Nebraska, with copies to UP’s Manager of Industry and Public Projects. 
AGENCY shall provide UP with a minimum of two weeks notification prior to each 
submittal.  

 
2.3.1 Time for Review. UP shall use its best efforts to review and comment on 

the AGENCY Design Work within thirty (30) days after receipt thereof; 
provided, however, that UP shall use its best efforts to review and 
comment an the Agency Design Work relating to signaling within forty-
five (45) to sixty (60) days after receipt thereof.  

 
Authorized Representatives. The AGENCY and UP have authorized the following 
individuals to give approvals and take other actions contemplated by this Agreement:  
 

AGENCY: 
 
  
UP:  Assistant Vice President - Engineering Design or his or her designee,  

Union Pacific Railroad Company  
1400 Douglas Street, MS 910  
Omaha, Nebraska 68179  
 

ARTICLE 3. MISCELLANEOUS 
 
3.1 Reimbursement of UP’s Design Review Costs; Budget. AGENCY shall reimburse 

UP for the cost of reviewing and commenting on the AGENCY Design Work (the 
“UP Design Review”) on or after the date first above written. The budgeted cost of 
the UP Design Review is set forth in Exhibit B, attached hereto and incorporated 
herein. The maximum reimbursement payable under this Agreement, including all 
amounts invoiced, or to be invoiced and shall not exceed the budgeted cost set forth 
in Exhibit B without written amendment to this Agreement. Nothing contained in this 
subsection shall bind or commit UP to accept any level of reimbursement less than 
100% of the cost of the Project nor subject UP to incur any expense associated with 
the Project unless specifically agreed to between the parties in writing.  

 
3.2 Billing Procedures.  
 

3.2.1 UP shall deliver to AGENCY monthly invoices containing a statement of 
the amount due on account of the expenses incurred and Services rendered 
during the billing period. Such invoices must be itemized with the time 
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expended and the associated hourly billing rate or charge for such work, 
and any reimbursable expenses incurred in the performance of the work, 
including customary railroad additives.  

 
3.2.2 Subject to Section 3.2.4, below, AGENCY shall pay each invoice within 

forty-five (45) days after receipt by AGENCY. If AGENCY disputes any 
item on an invoice, AGENCY may deduct that disputed item from the 
payment, but shall not delay payment for the undisputed items. The 
amounts and reasons for such deductions, if any, shall be documented to 
UP within thirty (30) days after AGENCY’s receipt of such invoice. In the 
event any disputed item is determined to be a valid charge hereunder, 
AGENCY shall pay the amount of the disputed item, together with interest 
thereon at __% from the date that is forty-five (45) days after receipt of the 
invoice on which the disputed item first was listed.  

 
3.2.3 Payment against invoices shall be delivered by first-class mail through the 

facilities of the U.S. Post Office, postage prepaid, addressed to UP in the 
manner set forth in Section 3.4; provided that payment shall be sent to the 
address specified in UP’s invoice. Payment against invoice shall be 
deemed as made in whether or not payment is addressed to a different 
location or delivered in another manner.  

 
3.2.4 The parties will use their best efforts to have invoices submitted within 90 

days after the last day of the calendar month in which the expense covered 
thereby is incurred. In no event, however, shall invoices be submitted after 
Project closeout. Agency shall give UP not less than 60 days written 
notice of the Project closeout date.  

 
3.3 Settlement of Disputes. Both of the parties hereto shall make every reasonable effort 

to settle any disputes arising out of their respective rights and obligations under this 
Agreement by prompt and diligent negotiations. If the parties are unable to resolve 
the dispute through negotiation, the dispute shall be sent to mediation administered by 
a mediator acceptable to both parties, prior to the initiation of legal action, unless 
delay in initiating legal action would irrevocably prejudice one of the parties. All 
expenses of the mediation shall be borne by the parties equally; however, each party 
shall bear the expense of its own counsel, experts, witnesses, and preparation and 
presentation of proofs.  

 
3.4 Notices. All notices and other communications under this Agreement shall he in 

writing and shall be deemed to have been duly given (i) on the date of delivery, if 
delivered personally to the party to whom notice is given, or if made by telecopy 
directed to the party to whom notice is to be given at the telecopy number listed 
below, or (ii) at the earlier of actual receipt or the third business day following deposit 
in the United States mail, postage prepaid. Notices and other communications shall be 
directed to the parties at the addresses shown below. A party may change its person 
designated to receive notice, its telecopy number, or its address from time to time by 
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giving notice to the other party in accordance with the procedures set forth in this 
Section.  

 
AGENCY: 
 
  
UP:  Assistant Vice President - Engineering Design or his or her designee,  

Union Pacific Railroad Company  
1400 Douglas Street, MS 910  
Omaha, Nebraska 68179  
 

3.5 Headings. The section and subsection headings in this Agreement are for convenience 
only and shall not, be used in its interpretation or considered part of this Agreement.  

 
3.6 Integration, Amendment and Waiver. This Agreement is the entire agreement, and 

supersedes all prior and contemporaneous agreements, representations and 
understandings, of the parties concerning the subject matter hereof. Notwithstanding 
the foregoing, the parties intend to enter into a Construction and Maintenance 
Agreement concerning the construction of the Project and the acquisition of real 
property therefor; provided, however, that the validity and enforceability of this 
Agreement are not conditioned on the execution or delivery of said Construction and 
Maintenance Agreement. No supplement, modification or amendment of this 
Agreement shall be binding unless executed in writing by the authorized 
representatives of both of the parties. No waiver of any provision of this Agreement 
shall be deemed, or shall constitute, a waiver of any other provisions, whether or not 
similar, nor shall any waiver constitute a continuing waiver. No waiver shall be 
binding unless executed in writing by the party making the waiver.  

 
3.7 Counterparts.  This Agreement may be executed in any number of counterparts, and 

by different parties in separate counterparts, each of which, when executed and 
delivered, shall be deemed to be an original and all of which counterparts taken 
together shall constitute but one and the same instrument.  

 
3.8 Governing Law. This Agreement shall be construed and interpreted in accordance 

with the laws of the State of California.  
 
3.9 No Third-Party Beneficiaries. This Agreement and each and every provision herein is 

for the exclusive benefit of the panics hereto and not for the benefit of any third party. 
Nothing herein shall be construed to create or increase any right in any third party to 
recover by way of damages or otherwise against either of the parties hereto.  

 
3.10 Force Majeure. If either party is delayed in its performance of any obligation 

under this Agreement by reason of acts of God, strikes, lockouts, labor troubles, 
inability to procure materials, or other cause without fault and beyond the control of 
the obligated party, performance of the act shall be excused for the period of the 
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delay, provided that the obligated party shall have promptly given notice of such 
delay to the other party.  

 
3.11 Further Assurances. AGENCY and UP covenant and agree to execute such further 

documents and instruments, and perform such acts, as may be necessary to fully carry 
out the intent of this Agreement and consummate the transactions contemplated 
herein.  

 
3.12 Exhibits. Exhibits A through C, attached hereto, are incorporated herein by this 

reference as if set forth in full.  
 
IN WITNESS WHEREOF, the parties have executed this Agreement effective as of the 
date first above written.  
 
APPROVED AS TO FORM:    
 
                                        
_______________________________      
AGENCY COUNSEL   
 

CITY OF EMERYVILLE 
REDEVELOPMENT AGENCY 

 
 
Dated:__________________, 2007  ____________________________________ 

PATRICK D. O’KEEFFE,  
EXECUTIVE DIRECTOR 

 
                       UNION PACIFIC RAILRPOAD 

COMPANY 
 
Dated:__________________, 2007     By:_________________________________  
 

Its:_________________________________  
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EXHIBIT A 
Design Standards 

 
The Agency Design Work shall conform to the following design standards:  
 
Alignment  
 

Codes and Standards  
 
The following codes and standards shall be applied, subject to the modifications 

set forth herein:  
 

• Union Pacific Railroad:  
o Track Standards  
o Track Charts — Martinez Subdivision  

 
• American Railway Engineering and Maintenance Association (AREMA): 

o Manual for Railway Engineering, Volumes 1 and 2 (2002 Edition) 
o Portfolio of Trackwork Plans  

 
In case of variation in design standards between the Union Pacific Railroad standards and 
the AREMA standards, the Union Pacific Railroad standards shall govern the design.  
 

Track Speed  
 
__  mph.-- Freight Trains  
__ mph --  Passenger Trains  

 
Minimum Width of Replacement Freight Track Right of Way 
 
Between the points of tie in from UP’s existing freight track to the ___ 

  
Clearance Requirements  

 
Clearance between main lines: 20.0’ between track centerlines  
Vertical clearance:   23.0’ from top of rails  
Horizontal clearance:   Tangent Track: 9’-6” (from center of track) 
Curved Track:  Clearance must be increased 1 .5” per each degree 

of curvature, extending 20’O” beyond the end of 
curve and then tapering to minimum tangent width 
at 80’O” beyond the end of curve.  

 
Track Structure Criteria  
 
Rail Section:   Main line:  136RE CWR  
Crossties:   Main line:  Timber 9’-O”, 19” center to center 
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Ballast Section:  Material:  Granite/slag 
 

Shoulder:  CWR:   12” minimum from end of tie  
15” Minimum shoulder to 
finished subgrade  

 
   Depth:   Main line: 12” below bottom of tie 

minimum depth 
   Side Slope:  3:1 Ballast Section  
 
Ditches:   Main line:  UPRR Track Standards unless design 

exception approved by Chief Engineer, 
Design  

 
Alignment Geometrics  

• Track Gauge:   4’-8.5” (56.5) U.S. Standard Gauge  
• Track Curvature  

Radius: Main line:  1°29’29” curve (3842’) minimum (to be verified) 
• Superelevation:  Main line, actual (Ea):  5.5” maximum  

Main line, unbalance (Eu):  1.00” maximum (Preferred) 
• Horizontal Curves  

Constraints:  Vertical curves should not fall within the limits of 
horizontal curves. Shall not fail within limits of turnout(s).  

• Vertical Curves:  Main Line:  
 

(1) Designed average rate of change shall be no more than:  
(a) Sags: 0.06 per 100 foot station  
(b) Summits: 0.10 per 100 foot station  

 
(2) Where speed is 40 mph or less, designed average rite of change shall be no 

more than:  
(a) Sags: 0.12 per 100 foot station maximum  
(b) Summits: 0.20 per 100 foot station maximum  

 
• Spirals: Spiral curves shall be used on all main line (heavy traffic density) curves. 

Length of spirals (Ls) shall be determined by evaluating run-in, lateral jerk, 
vehicle racking, and actual superelevation and selecting the greatest value (see 
formulas following).  

 
• Tangents:  Main Line:  

(1) Minimum tangent of 200’ between curve and point of switch or 
frog.  

(2) Tangent minimums between curves (reverse or same direction): 
60 mph and above: 500’  
40-59 mph: 300’  
Less than 39mph 150’  
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• Formulas: Degree of Curve (D) = 5729.67/Radius of Curve (R)  

D=5729.671R  
 

Equilibrium of Superelevation (Et) =  
0,00066 VeloAgency (MPH) * Squared * Degree of Curve (D)  
Et=0.00066V2 D  
 
Total Superelevation (Et)=Actual Superelevation (Ea) plus Unbalanced 
Superelevation (Eu)  
Et=Ea + Eu  
 
Length of Spiral (Ls) for run-in, rate of run-in 1-1/4 in/sec.  
Ls=1.17 EaV   

 
Length of Spiral (Ls) for lateral jerk  
Ls=l.22 EuV  

 
Length of Spiral (Ls) for vehicle racking  
Ls=44Ea  
 
Length of Spiral (Es) related to actual superelevation (Ea) at a rate of 0.024 in./ft. 
max.  
a=.024 Ls  
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EXHIBIT B 
Budget for UP Design Review 

 
The following costs shall be reimbursed to UP only to the extent they are incurred for UP 
Design Review (as defined in Section 3.1): 
  

1. Salaries and wages, at actual rates, and related expenses, paid by UP to UP’s 
employees, including customary railroad additives.  

2. Actual amounts paid to third-party engineers, architects, suppliers, contractors, 
and other consultants, if any, with no mark-up.  

3. Actual out-of-pocket expenses incurred by UP for printing, photocopies ($0.20 
per page maximum), postage and telephone calls, with no mark-up.  

 
UP shall provide documentary evidence of the foregoing costs with all invoices submitted 
to AGENCY.  
 

UP Design Review Budget 
ENGINEERING - All engineering costs associated with proposed new grade separation 
over the UPRR ROW including but not limited to conceptual design, preliminary design 
up to final design review and approval of UPRR design requirements by UPRR structures 
department. This will also include all drainage design review required as part of the 
Project improvements to include loading requirements, hydraulic requirements (H and H 
reports).  
 
For this scope of work.  
SIGNAL — All cost associated with hardware design, where the actual detailed designed 
is completed, detailed scope issues are resolved and the design is quality checked. 
Software design, where the programs for the solid state applications are completed and 
rack tested prior to field pro-testing.  
 
For this scope of work  
The parties acknowledge that if AGENCY requests expedited handling, UP’s costs 
hereunder may be higher than the Design Review Budget set forth above.  
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EXHIBIT C 

STANDARD TERMS AND CONDITIONS 
 

1. ACCOUNTING RECORDS 
 

UP shall maintain all books, documents, papers, accounting records and other evidence 
pertaining to the performance and costs of this Agreement. UP’s accounting systems shall 
conform to generally accepted accounting principles, and all records shall provide a 
breakdown of total costs charged to this Agreement, including properly executed 
payrolls, time records, invoices and vouchers. UP shall establish and maintain an 
accounting system and records that properly accumulate and segregate incurred costs by 
project line item. UP’s accounting system shall conform to generally accepted accounting 
principles, enable the determination of incurred costs at interim points of completion, and 
provide support for invoices. MI accounting records and other supporting papers shall be 
maintained for a minimum of three years from the date of final payment, and shall be 
open to inspection and audit by representatives from Agency, the State Auditor General 
of the State of California, Federal Transit Administration or any duly authorized 
representative of the state or federal government. UP shall make such records and 
materials available at its office at all reasonable times and copies thereof shall be 
furnished upon request at Agency’s sole cost and expense.  
 

2. ALLOWABLE COSTS  
 
UP agrees to comply with federal procedures in accordance with the following: Office of 
Management and Budget Circular A-87, Cost Principles for State and Local 
Governments, Office of Management and Budget Circular A-102, Uniform 
Administrative Requirements for Grants and Cooperative Agreements with State and 
Local Governments, and 49 CFR, Part 18, Uniform Administrative Requirements for 
Grants-in-Aid to State and Local Governments. Reimbursable costs for travel expenses 
shall comply with UP’s internal rules, regulations and policies as are applicable to work 
funded by UP.  
  

3. FAIR EMPLOYMENT PRACTICES (NONDISCRIMINATION)  
 
UP and all subconsultants in the performance of work under this Agreement shall not 
discriminate against any employee or applicant for employment because of race, religious 
creed, medical condition, color, marital status, ancestry, sex, age, national origin, 
physical disability or mental disability. (Government Code § 12940 et seq.) UP and all 
subconsultants shall take affirmative action to ensure that applicants are employed, and 
that employees are treated during employment, without regard to their race, religious 
creed, medical condition, color, marital status, ancestry, sex, age, national origin, 
physical disability, or mental disability and actual or perceived sexual orientation. Such 
action shall include, but not be limited to, the following: employment, upgrading, 
demotion or transfer; recruitment or recruitment advertising; layoff or termination; rates 
of pay or other forms of compensation; and selection for training, including 
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apprenticeship. UP and all subconsultants shall post in conspicuous places, available to 
employees and applicants for employment, notices provided by the State setting forth the 
provisions of this Fair Employment Practices Article. UP and all subconsultants shall 
comply with the provisions of the Fair Employment and Housing Act (Government Code 
Section 12900 et seq. and applicable regulations set forth in the California Administrative 
Code (Chapter 5 of Division 4 of Title 2).  
 
UP and all subconsultants shall permit access to their records of employment, 
employment advertisements, application forms, and other pertinent data and records by 
the State Fair Employment Practices and Housing Commission, or any other agency of 
the State of California for the purpose of investigation to ascertain compliance with this 
Fair Employment Practices Article.  
 
UP agrees to include this clause in each subcontract under this Agreement.  
 

4. DISADVANTAGED BUSINESS ENTERPRISE RECORDS  
 
UP and UP’s subconsultants shall maintain all books, documents, papers, accounting 
records, and other evidence pertaining to the performance of contracts with minority 
and/or women business enterprises including, but not limited to, the costs of 
administering the various contracts. UP and UP’s subconsultants shall make such 
materials available at their respective offices at all reasonable times during the contract 
period and for three years from the date of final payment under such contract. Agency, 
the State, the State Auditor General, or any duty authorized representative of the State 
Government shall have access to any books, records, and documents that are pertinent to 
this Agreement for audits, examinations, excerpts, and transactions, and copies thereof 
shall be furnished.  
 

5. TERMINATION  
 
AGENCY may terminate the Agreement, in whole or in part, for its convenience at any 
time by providing five (5) days’ advance written notice to UP and specifying the effective 
date thereof. If Agency terminates the Agreement for convenience, Agency shall 
reimburse UP as provided in this Agreement for services performed which had not been 
paid prior to the date UP received the notice of termination, including Agreement close-
out costs. UP’s request for reimbursement shall be submitted no later than sixty (60) days 
from the effective date of termination,  
 

6. EMPLOYMENT BENEFITS  
 
Responsibility for payment due by AGENCY shall be limited to the compensation set 
forth in the Agreement. Agency shall not be responsible for providing any protective 
insurance coverage or employment benefit payable to employees of UP that is based 
upon the relationship of employer and employee.  
 

7. ASSIGNMENT OF WORK  
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The service provided pursuant to this Agreement may not be assigned by UP unless• 
approved in writing by Agency.  
 

8. INDEPENDENT CONTRACTOR  
 
In providing the services as set forth in this Agreement, UP shall act as an independent 
contractor and not as an employee of Agency. In accordance with that relationship, UP 
shall assume all responsibility for federal and state income tax withholding, FICA, SN, 
and any other deductions from income that UP is properly required to make as an 
independent contractor, UP shall assume all responsibility for payment of wages to its 
employees and for federal and state income tax withholding.  
UP hereby agrees to indemnify and hold Agency, its officers and employees, harmless 
from any and all claims that may be made against Agency based upon any contention by 
any employee of UP or by any third party, including but not limited to any state or federal 
agency, that an employer-employee relationship or a substitute therefore exists for any 
purpose whatsoever by reason of this Agreement or by reason of the nature and/or 
performance of any obligation under this Agreement.  
 

9. SEVERABILITY  
 

If any term, covenant, or condition of the Agreement is held by a court of competent  
jurisdiction to be invalid, the remainder of the Agreement shall remain in effect.  
 

10. AUTHORITY  
 
Each of the signatories to the Agreement represent that he or she is authorized to sign the 
Agreement on behalf of such party and that all approvals, resolutions and consents which 
must be obtained to bind such party have been obtained and that no further approvals, 
acts or consents are required to bind such party to the Agreement.  
 




